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UNITED STATES COURT OF APPEALS

 FOR THE NINTH CIRCUIT 

LAVETTE SANDERS, individually and
as guardian ad litem for the estate of
Michael L. Sanders,

                    Plaintiff - Appellant,

   v.

CITY OF FRESNO; et al.,

                    Defendants - Appellees.

No. 08-16077

D.C. No. 1:05-cv-00469-AWI-
SMS

MEMORANDUM 
*

Appeal from the United States District Court
for the Eastern District of California

Anthony W. Ishii, Chief District Judge, Presiding

Submitted July 14, 2009**  

San Francisco, California

Before: SILVERMAN, CLIFTON and M. SMITH, Circuit Judges.

Plaintiff-Appellant Lavette Sanders appeals the district court’s grant of

summary judgment to Defendants-Appellees City and County of Fresno (Fresno)
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and five police officers: Jerry Dyer, Richard Paul Brown, Eloy Escareneo, Jessee

Herring and Beau Burger (the Officers).  We have jurisdiction under 28 U.S.C. 

§ 1291, and we affirm.  Because the parties are familiar with the facts, we do not

recount them here except as necessary to explain our decision.

The district court did not err in granting summary judgment to the Officers

on Sanders’s 42 U.S.C. § 1983 action because Sanders failed to raise a triable issue

of fact as to whether the Officers used unreasonable force to arrest her husband,

Michael.  Judging their actions “from the perspective of a reasonable officer on the

scene,” the Officers acted reasonably in initiating the use of force against Michael

to protect Sanders from apparent danger, and then in continuing to use force to

subdue Michael, who was actively resisting arrest.  Graham v. Connor, 490 U.S.

386, 396 (1989).  The amount of force used was not unreasonable under the

circumstances.  See id. at 396-97 (“The calculus of reasonableness must embody

allowance for the fact that police officers are often forced to make split-second

judgments – in circumstances that are tense, uncertain, and rapidly evolving –

about the amount of force that is necessary in a particular situation.”); see also

Scott v. Henrich, 39 F.3d 912, 915 (9th Cir. 1994) (“Officers . . . need not avail

themselves of the least intrusive means of responding to an exigent situation; they

need only act within that range of conduct we identify as reasonable.”). 

Case: 08-16077     07/21/2009     Page: 2 of 3      DktEntry: 6998081
Case 1:05-cv-00469-AWI-SMS     Document 153      Filed 07/21/2009     Page 2 of 3



3

The district court also did not err in granting summary judgment to Fresno

on the issue of municipal liability, since Sanders failed to establish a triable issue

of fact as to whether the city was responsible for a constitutional tort.  See Gibson

v. County of Washoe, 290 F.3d 1175, 1185 (9th Cir. 2002); see also Estate of Amos

ex rel. Amos v. City of Page, 257 F.3d 1086, 1094 (9th Cir. 2001) (holding that to

prevail on a municipal liability claim, a plaintiff must show (1) that constitutional

rights were violated, (2) that the municipality had customs or policies in place at

the time that amounted to deliberate indifference, and (3) that those customs or

policies were the moving force behind the violation of rights).

Sanders’s motion requesting judicial notice of extra records not presented to

the district court is denied, as she has failed to provide a convincing reason for this

court to consider those records.  See Daly-Murphy v. Winston, 837 F.2d 348, 351

(9th Cir. 2002).  

AFFIRMED.
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